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Order
The habitual residence of the child is in Greece (Rhodes) where its father lives, therefore
return to its mother is refused.

Facts

The child, a girl, was aged 7 at the time of the alleged wrongful removal. The parents
were not married, but the father had recognised the paternity of the child both in Sweden
and in Greece. The custody was de facto exercised by both parents, despite the fact that
according to Greek and Swedish law the right of custody was awarded to the mother.
The mother was Swedish, whereas the father was Greek. The parents decided to
separate when the child was aged 6. Until that time the habitual residence of the child
was in Greece. The child attended the first class of primary school in Rhodes for some
months, but then her mother took her to Sweden (where she also had another out of
wedlock child) despite her father’s objections. In summer of 2003 the child came to
Greece for vacation, but decided that it did not want to return to Sweden, because her
mother’s partner treated her badly. The mother came to Greece and tried to kidnap the
child, but was prohibited by the police. Since then the child has been living in Greece
with her father in excellent conditions. The child that has been examined by a social
worker does not want to leave Greece and her father and wants to live with her mother
only if she comes to settle down in Greece.



Ruling

The father has been wrongfully keeping the child in Greece since its vacation in August
2003, since the rights of custody have been awarded to the mother by law. But since the
place of habitual residence of the child, namely the place where it has lived most of his
life, is Greece, return of the child to Sweden cannot be ordered, as this is against the
child’s interest.
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Legal basis for decision

a.13

The Court upheld the decision of the First Instance Court and ruled that the child’s
removal from its place of habitual residence will expose it to psychological harm due to
the need for adaptation to a new, unknown environment. The child has the right to be
treated as a separate person with its own needs, and must not be transferred from one
place to the other based on the mother’s rights of custody.
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